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WALLER, JUSTICE, FOR THE COURT:
1. Wegranted Anthony McGruder's petition for writ of cartiorari to review the judgment
of the Court of Appedlswhich dismissed McGruder's direct goped of hisaiming conviction as untimey

filed. McGruder v. State, 835 So.2d 104 (Miss. Ct. App. 2003), cert. granted, 847 So. 2d 866

(Miss. 2003). Finding that the Court of Appeds should have rendered a decison on this fully briefed



aoped, we reverse the Court of Apped's judgment and remand the case to the Court of Appeds for a
decison on the merits
FACTS

2.  Thefallowingfactud background wasrecited in the Court of Appeds opinion. OnJune23, 1998,
afirewas darted & 617 Grady Avenuein Y azoo City, Missssppi. FHrefighters discovered two bodiesin
the house A subssquent investigation revedled the bodies to be those of Daisy Shind and Willy Dixon,
an ddely brother and sster who lived in the house dong with Anthony McGruder, Shind's grandson.
Autopses reveded that Dixon and Shind had died days before the fire. Shind's cause of death was
drangulaion, and Dixon died of blunt force traumato hisheed. McGruder became the primary suspect
in the policgsinvegtigation and later confessed to having aphysicd dtercation with Dixon and Shind. At
trid, State Deputy FHre Marshdl Carl Rayfidd and Y azoo City Fre Marshdl James Jackson tetified thet
piles of dothes had been placed over Shind and Dixon and st on fire. Paint thinner was used as an
accderant. Therewereno sgnsof forced entry intothehouse. McGruder wasfound guilty of themurders
and of arson on November 29, 2000. Defense counsdl’s firg pog-trid filing was a belated motion for
JNOV filed on March 15, 2001. McGruder filed a pro se mation to gppoint new counsd on duly 11,
2001. Thedrcuit court gopointed new gppdlate counsd onSeptember 7, 2001. Intheorder gopointing
new counsd, the dreuit court specifically authorized new counsdl to * determine the necessity for an gpped
of Defendant’ s case and to so file an gpped after conaultation and assessment with the Defendant.” New
counsd theresfter promptly filed amation for INOV which was denied on September 19, 2001. A notice

of apped wasfiled by new counsd on September 26, 2001. Thegpped procesded innorma coursewith



briefs filed by each Sde. The Court of Appeds theregfter rendered an opinion on January 21, 2003,
dismissng the goped asuntimdly.

18.  Adding some confusion to the procesdings were continued filings by McGruder. McGruder filed
apro s mation for out-of-time appeal on November 19, 2001, which was dismissed on December 20,
2001.

DISCUSSION

4.  M.RA.P. 4 (8 ad (d) reguire thet an apped befiled within thirty days fter the trid court has
ruled on pod-trid maotions. Therulesmakes provison for an extenson to begranted inthetrid court upon
moation filed within thirty days after the expiraion of the time otherwise dlowed. No provison is mede
authorizing the tria court, sua sponte or on moation filed in that court, to theresfter grant an out-of-time
aoped. Whether atrid court has authority to remedy thefalureto filetimely anctice after thetime set by
theruesfor filing

anatice of gpped had expired is doubtful. Coleman v. State, 804 So. 2d 1032, 1037 (Miss. 2002).
However, wemay grant an out-of-timegpped "whereapersonisconvicted of acrime and through nofault
of hisown is effectively denied hisright to perfect his goped

within the time prescribed by law by the acts of hisatorney or thetrid court.” Jonesv. State, 355 So.
2d 89, 90 (Miss 1978). Wemay sugpend Rules2 and 4 "when judice demands' to dlow an out-of-time
goped inaimind cases Fair v. State, 571 So. 2d 965, 966 (Miss. 1990).

. Here, McGruder has done nothing to dday the perfection of hisgpped. McGruder’ strid counsd
amply faled to file a INOV until four months after the jury verdict and sentence were entered. Once
gopainted, new counsd wastimdy indl pod-trid filings and the perfection of the goped. McGrudar's

3



gpped was untimely filed through no fauit of hisown. Judtice demandsthat the out-of-time gppedl filed by
McGruder’snew counsdl be alowed and thet this case should be conddered on the merits. See Fair v.
State, 571 So. 2d at 967.

6.  McGrude’s pro e filings require some discusson. The text of the circuit court's order of
December 20, 2001, which denied theMcGruder’ smotion of November 19, 2001, for out-of-time gpped
wasjud that. The order disposad of McGruder’s pro sefilings only and did not affect the gpped which
was filed by new counsd, which the trid court had pedifically authorized, and which had dreedy been
filed.

CONCLUSON

7. Wereversethe judgment of the Court of Appeds dismissng this gpped and remand the matter

back to the Court of Appedlsfor condderation and adecison on the merits of the case.

18. REVERSED AND REMANDED TO THE COURT OF APPEALS.
PITTMAN,C.J.,SMITH, P.J.,COBB, CARLSON AND GRAVES, JJ., CONCUR.

McRAE,P.J.ANDEASLEY, J.,DISSENT WITHOUT SEPARATEWRITTEN OPINION.
DIAZ,J., NOT PARTICIPATING.



